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Bankruptcy — Discharge — Composition — New Promise. — Herrington 
v. Davitt et al. (1917) 115 N. E. (N. Y.) 476. — The defendant's testator 
having been discharged as a bankrupt under the Federal Act of 1898 
(c. 541, 30 St. 544) a compromise was effected under the provisions of 
the act. The plaintiff accepted this compromise. Later the defendant's 
testator promised to pay the plaintiff the balance as soon as he sold his 
mill. Held, that a discharge in bankruptcy through a composition was 
not a voluntary extinguishment of the debt and that a subsequent promise 
was binding. 

A subsequent promise to pay a debt voluntarily discharged is not 
binding for want of legal consideration. Stafford v. Bacon (1841) 1 Hill 
(N. Y.) 532; (erroneously reported in 25 Wend. (N. Y.) 384) ; Warren 
v. Whitney (1845) 24 Me. 561; Evans v. Bell (1885) 15 Lea (Tenn.) 
569. Yet a subsequent promise to pay a debt discharged by operation 
of law is binding. McNair v. Gilbert (1829) 3 Wend. (N. Y.) 344; 
Wait v. Morris (1831) 6 Wend. (N. Y*.) 304; Fitzgerald v. Alexander 
(1838) 19 Wend. (N. Y.) 402; Dusenbury v. Hoyt (1873) 53 N. Y. 
521 ; Code of Civil Procedure of N. Y., sec. 481. A discharge in bank- 
ruptcy through a composition is not a voluntary release or extinguish- 
ment of the debt. Cohen v. Lachenmaier (1912) 147 Wis. 649; In matter 
Merriman's Estate (1878) 44 Conn. 587; Guild v. Butler (1877) 122 
Mass. 498; contra, Taylor v. Skiles (1904) 113 Tenn. 288 (authorities 
cited not in point). Hence it is submitted that the principal case is correct 
and seems to be the first in New York to sustain this proposition. 

F. C. H. 

Carriers — Burial of Body at Sea — Duty to Next of Kin. — Finley v. 
Atlantic Transport Co., Ltd. (1917) 115 N. E. (N. Y.) 715.— A pas- 
senger on defendant's steamship died five days before the ship arrived 
at New York. The body was embalmed and put into such condition that 
it could have been carried to New York, but the day before reaching 
port the body was buried at sea. Held, that it was the common-law duty 
of the steamship company to transport the body to New York and deliver 
it for burial to the parties entitled to its possession, and for breach of 
such duty a son had a cause of action. Collin, J., dissenting. 

The courts have frequently declared that a dead body is not property 
or a subject of property rights. In re Wong Yung Quy (1880) 6 Sawy. 
(U. S.) 442. Thus no writ or action of replevin will lie for a dead body, 
nor is a dead body subject to a lien for the price of goods furnished 
during life, or for the value of the casket enclosing the remains. Guthrie 
v. Weaver (1876) 1 Mo. App. 136; Reg. v. Fox (1841) 2 Q. B. 246; 
Keyes v. Konkel (1899) 119 Mich. 550. It is well settled, however, that 
there is a legal right to possession and control for purposes of burial and 
for preserving the remains inviolate for breach of which an action lies. 
Williams v. Williams (1882) 20 Ch. D. 659; Larson v. Chase (1891) 
47 Minn. 307; Palenzke v. Bruning (1000) 98 111. App. 644; Pierce v. 
Proprietors of Cemetery (1872) 10 R. I. 227. The right in question is 
held to be in the next of kin. Larson v. Chase, supra; Darcy v. Presby- 
terian Hospital (1911) 202 N. Y. 259. Under ordinary circumstances, 



RECENT CASES 791 

burial at sea with the custom in such matters discharges the duty which 
the law imposes. But under the novel circumstances of the principal 
case, in the light of changing custom, due to improvements in embalming 
and in the rapidity of transportation, it is submitted that the decision is 
correct. 

E. J. M. 

Carriers — Non-Delivery — Restraint of Princes. — North German 
Lloyd Claimant of Kronprinzessin Cecilie v. Guaranty Trust Co. of 
N. Y. and National City Bank of N. Y. (1917) 37 Sup. Ct. Rep. 490. — 
The defendant contracted with the plaintiffs respectively to deliver ship- 
ments of gold at London via Plymouth and at Paris via Cherbourg ; but 
was not to be liable for loss by "arrest and restraint of princes, rulers or 
people." When still two days from Plymouth the master received a 
telegram from the ship's owners at Bremen, stating, "War has broken 
out with England, France and Russia. Turn back to New York." The 
master turned back, putting into Bar Harbor, Me. The owners knew 
the message to be false, but the master did not. Held, that this was not 
a breach of defendant's contract. Pitney and Clarke, JJ., dissenting. 

For a discussion of the principles involved in this case, see (1917) 26 
Yale Law Journal, 247. 

F. W. D. 



Charitable Institutions — Liability for Torts. — Loeffler v. Trustees 
of Sheppard and Enoch Pratt Hospital (1917) 100 Atl. (Md.) 301. — 
The plaintiff, a fireman properly engaged in extinguishing a fire, was 
injured because of the defective condition of a fire-escape in the building 
of the defendant, a charitable institution. Held, that the doctrine of 
respondeat superior does not apply in the case of charitable institutions 
whose funds are held in trust for special purposes. 

The general rule has been to exempt charitable institutions from 
liability for the torts of their agents and servants. Overholser v. National 
Home for Disabled Soldiers (1903) 68 Oh. St. 236; McDonald v. 
Massachusetts General Hospital (1876) 120 Mass 432. Some courts have 
given as their reason for so holding that the funds should not be dis- 
sipated in giving damages since the object of the institution is a charitable 
one. Jensen v. Maine Eye and Ear Infirmary (1912) 107 Me. 408. This 
reason does not prevail in actions for breach of contract, as a charitable 
institution is liable in damages in such case. Another reason given for 
refusing to apply the doctrine of respondeat superior is that the work is 
not for the benefit of the institution, but for the benefit of its inmates. 
Farrigan v. Pevear (1906) 193 Mass. 147. This seems to be an inadequate 
reason ; for in most cases it is not necessary that a principal be benefited 
by the servant's acts to be held liable. If the act is in the course of 
the servant's employment, the principal is answerable. Huffcut, Agency, 
p. 158. Still another reason given by some courts is that in cases where 
the person injured was seeking to obtain a benefit from the charitable 
institution he impliedly assumed the risk of injury due to negligence. 



